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[4510-27] 
DEPARTMENT OF LABOR 
Wage and Hour Division 
[29 CFR Part 860] 
AGE DISCRIMINATION IN EMPLOYMENT ACT 
Employee Benefit Plans 


AGENCY: Wage and Hour Division, 
Labor. 


ACTION: Proposed amendment to in- 
terpretative bulletin and notice of 
hearing thereon. 


SUMMARY: The interpretative bulle- 
tin on the Age Discrimination in Em- 
ployment Act of 1967, as amended 
(“ADEA” or “Act’’), sets forth various 
interpretations which indicate the 
construction of the ADEA that the 
Department of Labor believes to be 
correct and which will guide it in the 
performance of its administrative and 
enforcement duties under the Act. As 
a result of the Age Discrimination in 
Employment Act Amendments of 
1978, Pub. L. 95-256, 92 Stat. 189 (ap- 
proved April 6, 1978), several sections 
of the interpretative bulletin must be 
revised, and new sections must be 
added, in order to take account of the 
amendments, as well as to clarify in- 
terpretations which have previously 
been misunderstood. The revisions and 
additions reflect the statutory changes 
in 1978, the intent of Congress as re- 
flected in the legislative history, and 
the general purposes of the Act. Each 
major change in the interpretative 
bulletin necessitated by the 1978 
amendments will be published as a 
separate document in the FEDERAL 
REGISTER. This document deals with 
employee benefit plans.:.Other docu- 
ments to be published deal with invol- 
untary retirement, and with exemp- 
tions to the Act with respect to certain 
executive and policymaking employees 
and tenured faculty members. 


DATES: Written comments must be 
received by the Department of Labor 
on or before November 21, 1978. A 
public hearing on the _ proposed 
amendment will be held beginning at 
10 a.m. on October 23, 1978. Persons or 
organizations wishing to present their 
views at the hearing may not all be 
able to do so, because of time limita- 
tions. Priority will be given to persons 
or organizations which provide the De- 
partment with written comments on 
this proposed amendment by October 
16, 1978. 


ADDRESSES: The hearing will be 
heid in Conference Room N-3437, A, 
B, and C, U.S. Department of Labor, 
200 Constitution Avenue NW., Wash- 
ington, D.C. 20210. Written comments 
and requests to testify at the hearmes 
should be submitted in quadruplicate 
to Francis V. LaRuffa, Jr., Chief, 


PROPOSED RULES 


Branch of Age Discrimination, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue 
NW., Room S-3028, Washington, D.C. 
20210. A copy of all public documents 
may be examined during normal busi- 
ness hours at the office of Xavier M. 
Vela, Administrator, Wage and Hour 
Division, U.S. Department of Labor, 
200 Constitution Avenue NW., Room 
S-3502, Washington, D.C. 20210. The 
entire record, or any part thereof, may 
be purchased at the actual cost of du- 
plication as computed pursuant to the 
fee schedule in 29 CFR 70.62(b). 


FOR FURTHER INFORMATION 
CONTACT: 


Francis V. LaRuffa, Jr., Chief, 
Branch of Age Discrimination, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue 
NW., Room S§S-3028, Washington, 
D.C. 20210, telephone 202-523-7640. 
(This is not a toll-free number.) 


SUPPLEMENTARY INFORMATION: 
Notice is hereby given that the De- 
partment has under consideration a 
proposal to amend § 860.120 of the in- 
terpretative bulletin on the Age Dis- 
crimination in Employment Act, 
which deals with employee benefit 
plans under section 4(f)(2) of the Act, 
29 U.S.C. 623(£)(2). 

Prior to the 1978 amendments sec- 
tion 4(£)(2) provided: 


(f) It shall not be unlawful for an employ- 
er, employment agency, or labor organiza- 
tion—* * * 

(2) to observe the terms of * * * any bona 
fide employee benefit plan such as a retire- 
ment, pension, or insurance plan, which is 
not a subterfuge to evade the purposes of 
this Act, except that no such employee 
benefit plan shall excuse the failure to hire 
any individual * * *. 


The 1978 amendments added a final 
clause to this section so that it now 
reads: 


(f) It shall not be unlawful for an employ- 
er, employment agency, or labor organiza- 
tion—* * * 

(2) to observe the terms of * * * any bona 
fide employee benefit plan such as a retire- 
ment, pension, or insurance plan, which is 
not a subterfuge to evade the purposes of 
this Act, except that no such employee 
benefit plan shall excuse the failure to hire 
any individua!, and no such * * * employee 
benefit plan shall require or permit the in- 
voluntary retirement of any individual spec- 
ified by section 12(a) of this Act because of 
the age of such individual * * *. 


The 1978 amendments also exnand- 
ed the age group protected by the Act 
from individuals at least 40 years of 
age but less than 65 years of age to in- 
dividuals at least 40 but less than 70, 
effective January 1, 1979, in the non- 
Federal sector. 

The raising of the age limitation of 
those protected by the Act from 65 to 
70 will have a great impact on past em- 
ployment practices, because’ the 


common practice of mandatorily retir- 
ing employees at age 65, and cutting 
off their entitlements to health and 
life insurance and other employee 
benefit plans at that age, will no 
longer be lawful. The amendment to 
section 4(f)(2) is also very important, 
because Congress, in making clear that” 
section 4(f)(2) does not authorize in- 
voluntary retirement of protected em- 
ployees on account of age, also reiter- 
ated the original intent of that excep- 
tion as enacted in 1967. 

Section 4(f)(2) is an exception to the 
Act’s prohibitions against discrimina- 
tion based on age contained elsewhere 
in section 4. Generally speaking, sec- 
tion 4(f2) permits a reduction in 
benefits for older workers on the bases 
of actuarially significant cost consider- 
ations. It is important to keep in mind, 
however, that any such reduction in 
employee benefits by an employer on 
the basis of age violates section 4(a)(1) 
of the Act (if not also section 4(a)(2)), 
since it is plainly ‘“discriminatfion] 
against any individual with respect to 
his compensation, terms, conditions, 
or privileges of employment, because 
of such individuai’s age * * *.” Accord- 
ingly, under normal rules of statutory 
construction, an employer seeking to 
invoke section 4(f)(2) as a defense to 
such a discriminatory reduction in em- 
ployee benefits based on age bears the 
heavy. burden of proving clearly and 
unmistakably that every test of the 
exception has been met. 

In fashioning the section 4(f)(2) ex- 
ception with respect to employee bene- 


fit plans, Congress explicitly recog- 


nized that the cost of providing cer- 
tain benefits to older workers is great- 
er than providing those same benefits 
to younger workers. To require that 
the same benefits be provided to all 
workers without regard to age, Con- 
gress feared, would discourage the em- 
ployment of older workers or would 
unduly burden the employer and 
thereby jeopardize the continued 
maintenance and operation of such 
plans. As explained by Senator Javits 
during passage of the original bill in 
1967, section 4(f2) is “particularly 
significant,” “since, in its absence, em- 
ployers might actually have been dis- 
couraged from hiring older workers 
because of the increased costs involved 
in providing certain types of benefits 
to them” (S. Rept. 723, 90th Cong., Ist 
Sess. (1967), p. 14; 113 Cong. Rec. 
31254-31255). Senator Javits also 
stated: “The meaning of this provision 
is as follows: An employer will not be 
compelled under this section to afford 
to older workers exactly the same pen- 
sion, retirement, or insurance benefits 
as he affords to younger workers” (113 
Cong. Rec. 22155). In a similar vein, 
Representative Daniels pointed out 
that section 4(f{)(2) was “designed to 
maximize employment possibilities 
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without working an undue hardship 


on employers in providing special and 
costly benefits” (113 Cong. Rec. 
34727). See also Hearings before the 
Senate Labor Subcommittee on S. 830 
and S. 788, 90th Cong., Ist Sess., 1967, 
pp. 27-30, 53, 106-107. 

Essentially the same explanations 
were made during passage of the 1978 
amendments. Thus, Senator Williams 
agreed with the following statement 
by Senator Javits (124 Cong. Rec. S. 
4450-S. 4451, daily ed., March 23, 
1978): 


The purpose of section 4(f{2) is to take 
account of the increased cost of providing 
certain benefits to oler workers as compared 
to younger workers. 

Welfare benefit levels for older workers 

may be reduced only to the extent neces- 
sary to achieve approximate equivalency in 
contributions for older and younger work- 
‘ers. Thus a retirement, pension, or insur- 
ance plan will be considered in compliance 
with the statute where the actual amount of 
payment made, or cost incurred in behalf of 
an older worker is equal to that made or in- 
curred in behalf of a younger worker, even 
though the older worker may there by re- 
ceive a lesser amount of pension or retire- 
ment benefits, or insurance coverage. This is 
consistent with the following statement I 
made during the November 6, 1967 floor 
consideration of the original act: 

The amendment relating to * * * employ- 
ee benefit plans is particularly significant: 
Because of it an employer will not be com- 
pelled to afford older workers exactly the 
same pension, retirement, or insurance 
benefits as younger workers and thus em- 
ployers will not, because of the cften ex- 
tremely high cost of providing certain types 
of benefits to older workers, actually be dis- 
couraged from hiring older workers. At the 
same time, it should be clear that this 
amendment only relates to the observance 
of bona fide plans. No such plan will help an 
employer if it is adopted merely as a subter- 
fuge for discriminating against older work- 
ers. 


Congressman Hawkins spoke to the 
same effect during House floor debate 
{124 Cong. Ree. H 2270. daily ed., 
March 21, 1978): 


Benefits would not have to be equal where 
there is a legitimate econo uic or business 
purpose other ustifies the 
differenti ai in be he pose ace sec- 
tion 4(7)(2) is to € neou ra ] oyment 
of older workers I - 
variations in ben i 
viding the benefits to older Ww ork ers is sub- 
stanti ially higher. Any age-based differences 

n benefits would have to [be] evaluated 
so the standard in section 4({(2) 

In making similar remarks, Con- 

gressman Pepper cautioned that 


{plassage of this act should not be con- 
strued by any employer, or any court, to 
permit the sudden, total and unilateral ter- 
mination of a capable and healthy worker 
from a health, insurance, or other welfare 
benefit plan solely on the basis of age and 
without full economic justification. (124 
Cong. Rec. H 2275, daily ed., March 21, 
1978) 
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Similar statements were made by 
Congressman Weiss, a sponsor of the 
amendment to section 4(f)(2) (id. at H 
2276): 


It should be noted that it is not the inten- 
tion of this amendment to have older work- 
ers cut off from their health and benefit 
plans the day they reach age 65. While em- 
ployers, under this section, may not be re- 
quired to fully integrate older workers into 
their seniority and pension benefit plans, 
they should not interpret the 1977 [sic] 
amendments to the ADEA as a license to 
cease to provide reasonable benefits to their 
older employees. 


The legislative history of the 1978 
amendments establishes one exception 
to the otherwise uniform rule under 
section 4(f)(2) that age-based reduc- 
tions in employee benefit plans must 
be justified by actuarially significant 
cost considerations. That exception is 
with respect to certain retirement 
plans—both defined contribution plans 
and defined benefit plans. The legisla- 
tive history make clear that 
an employer will be permitted under the 
act, as amended, to maintain a defined con- 
tribution plan—other than a plan which is 
merely supplemental ie a defined benefit or 
defined contribution plan maintained by the 
employer—which precludes employer and, if 
applicable, employee contributions to such a 
plan subsequent to an employee’s attain- 
ment of the plan’s normal retirement age 
[124 Cong. Rec. S 4459, daily ed., March 23, 


1978, remark of Sen. Javits.] 


This statement by Senator Javits, 
with which Senator Williams con- 
curred, is identical in all material re- 
spects to a st ae ment by Congressman 
Dent with Congressman Haw- 
kins parson = 
H2271, dail 

The le 
clear tha 
ns a en 


7 anem 


+ mon 


ut the effect of 


y questions ab 

legislative ist have 
raised over the last eral 
Some of these que ‘stions have been 
quite general and some have dealt 
with individual amployee benefit 
plans, particularly life insurance, 
health insurance, long-term disability 
and retirement benefits. These ques- 
tions are listed below. Following each 
question is a brief discussion of the 
Department’s proposed interpretation, 
including the rationale for the pro- 
posed interpretation. In most in- 


Ui 
been 
months. 
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stances there is also an indication of 
the particular types of comments the 
Department believes would be espe- 
cially helpful in formulating final in- 
terpretations. 


1. WHat Kinps oF EMPLOYEE BENEFIT 
PLANS FALL WITHIN SECTION 4(£)(2)? 


With the single, limited exception 
required by the legislative history and 
noted above, section 4(£)(2) applies 
only to plans in which age is an actu- 
arially significant factor in plan 
design. It is not relevant that salary 
and seniority may be significant fac- 
tors in plan design. One example of 2 
benefit where age is an actuarially sig- 
nificant factor is life insurance. Thus, 
the monthly premium cost of group 
term life insurance for each $1,000 in 
face value increases in proportion to 
the age of any particular individual in 
the covered group. On the cther hand, 
age is not an actuarially significant 
factor in the design of time-off with 
pay plans, such as paid vacations and 
paid sick leave. Accordingly, time-off 
with pay plans could not lawfully pro- 
vide lesser benefits to older workers on 
account of age. 

The legislative history with respect 
to retirement plans, as described earli- 
er, specifically permits certain reduc- 
tions in engin S$ for older workers 
even though t 
necessarily 
niga participation 


Significant 
employers 


Prov D 


i ioye eS C 


Such data, for 

bie from the & 
tration or the ! Society 
from similar sources. 


3. MAY COMPARISONS OF BENEFIT CosTS 
AT DIFFERENT AGE LEVELS BE MADE 
WITH RESPECT TO THE BENEFIT PACcK- 
AGE AS A WHOLE, OR MuST THE CosT 
COMPARISON BE MADE ON A BENEFIT- 
BY-BENEFIT BAsIs? 


The proposed interpretation  re- 
quires cost comparison on a benefit- 
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by-benefit basis. There are two major 
reasons for this approach. 

First, this approach is more consist- 
ent with the general nondiscrimina- 
tion policy underlying the Act, which 
is that employees are to be treated as 
individuals regardless of age except to 
the extent that age-based cost differ- 
ences in benefits dictate otherwise. A 
“benefit package’ approach would 
permit drastic reductions in one bene- 
fit because of rising costs for another 
benefit. As a result an individuai em- 
ployee might be deprived because of 
age of a benefit of particular value to 
him in a way unjustified by the age-re- 
lated costs of that benefit. 

Second, this approach seems far 
more workable, since reference to 
available actuarial data regarding one 
benefit without a complete analysis of 
an employer’s benefit leveis and actual 
experience will frequently be suffi- 
cient to indicate compliance or possi- 
ble noncompliance. 

The benefit-by-benefit approach is, 
however, subject to the criticisms that 
it limits employer flexibility in meet- 
ing employee needs and in dealing 
with providers of benefits and that it 
may permit employers to reduce one 
benefit for older workers (for example, 
life insurance) while realizing a cost 
savings with respect to another benefit 
(for example, health insurance when 
Medicare is available). The Depart- 
ment would welcome comments on the 
benefit-by-benefit approach and on 
workable alternative approaches. 


4. May THE LEVEL OF A BENEFIT BE RE- 
DUCED ON THE BASIS OF THE AVERAGE 
Cost OF THE BENEFIT FOR ALL EM- 
PLOYEES WITHIN AN AGE RANGE (SUCH 
as 6 TO 70 YEARS OLD), OR MUST THE 
COST OF THE BENEFIT BE CALCULATED 
ON A YEAR-BY-YEAR BasIs? 


The proposed interpretation pro- 
vides that cost comparisons and ad- 
justments are to be made on a year-by- 
year basis. The approach seems most 
consistent with the policy and legisia- 
tive history of the Act, as amended, to 
the effect that benefit reductions 
should not be greater than costs actu- 
ally justify. If another approach were 
taken—if, for example, life insurance 
benefits were reduced at age 65 on the 
basis of the cost for employees age 65 
to 69 as compared to the cost for em- 
pioyees age 60 to 64—employees would 
experience in their 65th year a large 
and sudden reduction in benefits un- 
justified by cost considerations with 
respect to that year. The Department 
would welcome comments on the year- 
by-year approach and on alternative 
approaches which would also protect 
employees from precipitous reductions 
in benefits. 
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5. WHERE THE GOVERNMENT PAYS FOR 
CERTAIN BENEFITS TO EMPLOYEES ON 


THE Basis or AGE—SucH AS MEDICARE . 


BEGINNING at AGE 65—May An Em- 
PLOYER CEASE TO PROVIDE THOSE 
SaME BENEFITS UNDER HIS EMPLOYEE 
BENEFIT PLAN, EVEN THOUGH AS A 
RESULT THE COST TO THE EMPLOYER 
OF Provipinc MerEpIcAL BENEFITS TO 
OLDER EMPLOYEES MAY BE LESS THAN 
FOR YOUNGER EMPLOYEES? 


The proposed interpretation permits 
such coordination of benefits, even 
though the availability of the Govern- 
ment-financed benefits may be based 
on age, provided that, when the Gov- 
ernment-financed benefits are includ- 
ed, older employees stili enjoy no less 
of any specific benefit than younger 
employees. It is in the nature of many 
employee benefit plans to respond to 
individual needs, and it would seem 
reasonable for such plans to take into 
account the extent to which individual 


‘needs are met by other benefits pro- 


vided by the Government. 


6. May AN EMPLOYER REQUIRE THAT AN 
OLDER EMPLOYEE MAKE GREATER 
CONTRIBUTIONS INTO A BENEFIT PLAN 
AS A CONDITION OF EMPLOYMENT OR 
OF PARTICIPATION IN THE PLAN, IN 
ORDER FOR THE EMPLOYEE TO BE ABLE 
To RECEIVE THE SAME LEVEL OF BENE- 
FITS AS A YOUNGER EMPLOYEE? 


The proposed interpretation answers 
this question in the negative. To 
impose such a requirement as a condi- 
tion of employment would seem to vio- 
late the special restrictions in section 


4(f)(2), as amended, which make clear 


that no employee benefit plan shall 
excuse the failure to hire any individu- 
al, nor may such a plan require or 
permit the involuntary retirement of 
any individual, within the protected 


age group. To impose such a require- - 


ment as a condition of participation in 
the plan would be inconsistent with 
the language and legislative history of 
section 4(f)(2). These authorities indi- 
cate that this provison contemplates 
adjustments in benefits, not adjust- 
ments in pay or in employee contribu- 
tions which are a condition of employ- 
ment or of participation in a benefit 
plan. A reduction in take-home pay 
would obviously discourage older em- 
ployees from continuing their employ- 
ment and would be deemed a subter- 
fuge to evade the purposes of the Act. 
The proposed interpretation makes 
clear, however, that an older employee 
may be given the option to make the 
additional contribution necessary to 
prevent a reduction in benefits other- 
wise justified under section 4(f)(2). 


7. How Wov.rp Secrron 4(f)(2), as 
AMENDED, APPLY TO VARIOUS EMPLOY- 
EE BENEFIT PLANS? 


(a) Life insurance. Many if not most 
employers providing life insurance 
coverage to employees maintain group 
plans which either terminate or begin 
a percentage reduction at normal re- 
tirement age. A suliden, total cut-off 
of such benefits while an employee is 
in the protected age category cannot 
be cost justified based on the mortal- 
tity tables commonly used and accepted 
by the insurance industry. It is clear 
from the statutory language and the 
legislative history that a sudden cessa- 
tion of benefits, even where the cost of 
providing the benefits gradually in- 
creases with age, would not qualify for 
the Act’s exception at section 4(f)(2). 
The reason for this conclusion is that 
in any given year, the cost of provid- 
ing life insurance coverage increases 
with increased likelihood of mortality, 
but in no year, according to the actu- 
arial tables, does the cost increase by 
such a large percentage as to justify 
total cessation of coverage. However, 
where an employer can demonstrate 
under section 4(f)(2) that a percentage 
reduction in coverage in any one year 
is justified by an increase in insurance 
cost, no violation of the ADEA would 
result. 

(b) Health insurance. It is the De- 
partment’s understanding that, ordi- 
narily, health insurance coverage does 
not vary significantly with age up to 
age 65. Where employees are not now 
subject to mandatory retirement. at 
that age, coverage after that age is 
almost invariably reduced to take ac- 
count of Medicare. In view of the 
availability of Medicare starting at age 
65, the proposed interpretation takes 
the position that reductions in total 
health benefits (Medicare plus bene- 
fits from other sources) for employees 
age 65 to 70 will not be justified. 

(3) Long-term disadility. Long-term 
disability plans raise some uniquely 
difficult problems under the Act. The 
purpose of these plans is to replace, at 
least partially, income which an em- 
ployee would have earned but is 
unable to earn because of disability. 
There is a wide variation in the dura- 
tion of benefits. The most common 
limitations are 5 years, 10 years, or to 
age 65. Some plans provide benefits 
until the employee reaches normal re- 
tirement age. There are many vari- 
ations, not only in the duration of 
benefits but also in the types of dis- 
abilities covered. No problem arises 
where disability benefits are provided 
for a certain number of months or 
years regardless of age or where a dis- 
ability pension is provided for life, re- 
gardless of age, for a permanent dis- 
ability. The problem arises with plans 
which provide benefits until a specific 
age, where that age is less than 70. 
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The Act as amended protects an em- 
ployee’s expectation of employment 
up to age 70. It is therefore consistent 
with the Act to permit long-term dis- 


ability plans to use age 70 as the upper. 


limit on an employee’s expected work- 
ing life. Thus, an employee disabled at 
age 50 could receive 20 years of bene- 
fits and an employee disabled at 65 
could receive 5 years of benefits. 

Reductions in the level of long-term 
disability benefits on the basis of age 
are permissible where justified by age- 
related cost considerations as de- 
scribed elsewhere in this preamble and 
set forth in the proposed interpreta- 
tion. 

With respect to the cutting off of all 
long-term disability beneifits on ac- 
count of age before age 70, the pro- 
posed interpretation sets forth two al- 
ternative proposals. Comments are in- 
vited on each approach. Under the 
first alternative, it would be unlawful 
for long-term disability benefits to 
cease at an age certain (prior to age 
70), just as it would be unlawful for 
employees above an age certain to 
have no long-term disability coverage 
at all. This approach is consistent with 
that part of the legislative history 
which forbids total termination of em- 
ployee benefits without a full econom- 
ic justification. 

The second alternative, while not ig- 
noring this legisiative history, tries to 
come to grips with a potentially seri- 
ous flaw underlying the first alterna- 
tive. This problem requires some dis- 
_ cussion. 

The first aiternative approach to 
long-term disability benefits under sec- 
tion 4(f)(2) has been criticized on the 
ground that it rests on the unwarrant- 
ed assumption that a worker who suf- 
fers from a long-term disability would, 
in the absence of the disability, have 
worked until age 70, despite the work- 
er’s entitlement to full retirement 
benefits at an earlier age. Accordingly, 
this criticism contends, the proposed 
first alternative interpretation would 
require a long-term disability plan to 
replace (at least partially) wages or 
salary which employees would not 
have expected to receive, since many if 
not most employees would have voiun- 
tarily left the work force prior to age 
70 had then not become disabled. 

The underlying problem is that ex- 
pected working life is an individual 
and subjective matter. If one consid- 
ered ali objective characteristics, 
which on the basis of longitudinal 
studies can be shown to correlate with 
future working life, each disabled em- 
ployee would receive disability bene- 
fits for the future working life com- 
‘puted on the basis of his or her indi- 
vidual characteristics. This individual 
employee approach would, however, 
be extremely unwieldy (if not impossi- 
ble) for a group insurance plan, even 
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where the necessary information was 
available. 

Perhaps the approach which best re- 
sponds to both the concerns of the Act 
and the practicalities of group insur- 
ance is a modification of the approach 
already used by many plans, that is, 
the assumption that employees 
“would retire’ at a certain age. It is 
likely that within a group of employ- 
ees under a disability plan, age is the 
best predictor of future working life. 
The use of a fixed “probable retire- 
ment age”’ makes use of this predictor. 
Under this approach, the probable re- 
tirement age would be an age by which 
most employees actually do choose to 
retire. Where employees choose to 
work beyond this age and then become 
disabled, another age would have to be 
uses. : 

In this connection, is should be 
noted that the most common age at 
which employees retire is 65. However, 
for those individuals still employed at 
age 60 (or later), the average remain- 
ing worklife is about 5 years. (See 
Length of Working Life of Men and 
Women, 1970, (U.S. Department of 
Labor, Bureau of Labor Statistics, Spe- 
cial Labor Force Report 187). This 
publication includes, in addition to de- 
tailed tables and a technical appendix, 
an article of the same name from the 
Monthly Labor Review of Feb. 1976.) 

On the basis of such data, the 
second alternative interpretation 
would be not to question the cessation 
of long-term disability payments at 
age 65 for any employee who becomes 
disabled at age 60 or less. However, 
with respect to any employee who be- 
comes disabled after age 60, the Gis- 
ability payments may not be cut off 
until at least 5 years after the disabil- 
ity occurs (except that disability pay- 
ments would not have to continue 
beyond age 70). 

This second alternative interpreta- 
tion has the advantage of taking into 
account the fact that most employees 
do not work until age 70. However, the 
second alternative has been criticized 
on two grounds. One is that it is based 
on a study which was conducted at a 
time when mandatory retirement at 
age 65 was not forbidden by the 
ADEA. Even though it is well known 


that many employees retire by age 65. 


even when not compelled to do so, it is 
not certain whether this practice will 
continue once the ADEA’s maximum 
age limitation is raised to 70. The De- 
partment would therefore welcome in- 
formation and explanations which will 
permit a reasonable estimate to be 
made of the proportion of employees 
who are likely to retire by age 65 even 
after the maximum age limitation is 
exceeded to 70. 

The other criticism of the second al- 
ternative approach is that it relies on 
age stereotypes. Plainly not every em- 
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ployee who is disabled before age 60 
wouid have retired by age 65 had the 
disability not occurred. (On the other 
hand, of course, some employees who 
are disabled before age 60 would have 
retired before age 65 if they had not 
been disabled.) In defense of the 
second alternative approach, it should 
be noted that section 4(f{)2) was de- 
signed to permit age-triggered changes 
in benefit plans based not on individu- 
al characteristics, but on group char- 
acteristics. Thus, the face value of life 
insurance benefits under a group plan 
could be lower for 61 year olds than 
for 69 year olds, even though a partic- 
ular 6i-year-old has a significantly 
longer life expectancy than a particu- 
lar 60-year-old. The Department 
would welcome comments cn the rami- 
fications of an approach to long-term 
disability based on assumptions about 
average or typical employees of speci- 
fied ages. 

(d) Retirement plans. There are two 
major types of retirement plans: Indi- 
vidual account plans and defined bene- 
fit plans. See ERISA, section 3(34) and 
section 3(35). Individual account plans 
(defined contribution plans) generally 
provide that each participant has an 
individual account and the partici- 
pant’s benefits are based solely on the 
account balance. No set benefit is 
promised in defined contribution 
plans, and the final amount is a result 
not only of the actual contributions, 
but also of other factors, such as in- 
vestment gains and losses. Any pen- 
sion plan which is not an individual ac- 
count plan is a defined benefit plan, 
which provides a definitely determin- 
able benefit, by specifying eilher a flat 
monthly pension payment or a sched- 
ule of payments based on a formula 
(frequently involving salary and years 
of service), and funded according to 
actuarial principles over the employ- 
ee’s period of participation. 

The legislative history as outlined 
previously sets forth several explicit 
rules with respect to retirement bene- 
fits, and these have been adopted in 
the Department’s proposed interpreta- 
tions. Because of the possibility of in- 
advertent or willful abuse flowing 
from that part of the legislative histo- 
ry which permits cessation of employ- 
er contributions and of benefit accru- 
als after normal retirement age, the 
Department will scrutinize carefully, 
as a potential subterfuge to evade the 
purposes of the Act, any plan provid-. 
ing for an unusually low normal retire- 
ment age. 

According to the legislative history, 
a defined contribution plan which is 
“supplemental” to a defined benefit or 
defined contribution plan may not 
provide for the cessation of employer 
contributions after normal retirement 
age. It appears from this legislative 
history that Congress intended to 
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permit certain individual account 
plans to cease making or permitting 
contributions for participants who 
have reached normal retirement age. 
The proposed intepretation takes the 
position that any defined contribution 
plan is “supplemental” if it is main- 
tained by an employer in addition to a 
defined benefit plan. 

Where an employer has no defined 
benefit plan but two or more defined 
contribution plans, all but one of the 
defined contribution plans are “sup- 
plemental.” The one defined contribu- 
tion plan which is not supplemental 
would not be required to provide for 
contributions after normal retirement 
age. In such circumstances, it would be 
left to the employer to designate 
which one of the defined contribution 
plans was not supplemental. 

While most of the proposed inter- 
pretations on retirement benefits deal 
with adjustments in the level of bene- 
fits, the question of whether an indi- 
vidual may be lawfully excluded from 
participation in a retirement benefit 
plan is also important. Since the legis- 
lative history permits the cessation of 
employer contributions to a defined 
contribution plan and the cessation of 
benefit accruals in a defined benefit 
plan at normal retirement age, the De- 
partment would not view it as a viola- 
tion of the ADEA if an employee hired 
after normal retirement age were ex- 
cluded from participation in either 
such plan. 

With. respect to an employee hired 
prior to normal retirement age, the sit- 
uation is different. The proposed in- 
terpretation takes the position that 
the exclusion of such an employee 
from participation in a defined contri- 
bution pian is a violation of the ADEA 
that is not excused by section 4(f{)(2). 
The reason for this is that in a defined 
contribution plan, the employer does 
not have to fund to achieve promised, 
definitely determinable benefits; the 


employer’s obligation is simply to con- - 


tribute the amounts called for under 
the plan. Accordingly, neither actuar- 
ial considerations nor age affect the 
level of an employer’s contributions. 
(The reasons in favor of this position 
on defined contribution plans apply 
equally to employees who are hired 
after normal retirement age, but to 
adopt such a position with respect to 
those employees appears to be con- 
trary to congressional intent.) 

With regard to defined benefit 
plans, the proposed interpretation per- 
mits the exclusion from participation 
of any employee who is hired within 5 
years of normal retirement age. Under 
such circumstances, the Department 
believes that an employer -would be 
able to demonstrate that the plan pro- 
vision authorizing exclusion is not a 
subterfuge to evade the purposes of 
the Act, since the substantial cost of 
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funding a specific level of benefits in a 
relatively short. period of time would 
be the reason for the exclusion. The 
same rule applies under the Employee 
Retirement Income Security Act (see 
section 202(a)(2) of ERISA and section 
410(aX(2) of the Internal Revenue 
Code). 

The exclusion from participation in 
a defined benefit plan of any employee 
hired more than 5 years from normal 
retirement age is forbidden by ERISA 
with respect to those plans covered by 
ERISA. Plans not covered by ERISA 
could exclude such employees only if 
it could be demonstrated that the ex- 
clusion was based on substantial cost 
considerations. Total exclusion would 
probably be very difficult if not impos- 
sible to justify on the basis of cost, but 
it might be possible to justify a differ- 
ential in benefit formula in which age 


is not a factor. For example, a formula . 


which provides for a specified percent- 
age of salary for the first 5 years of 
service and a slightly higher percent- 
age for each year thereafter would not 
be unlawful under the ADEA. Howev- 
er, a plan subject to ERISA or a tax- 
qualified plan would have to conform 
to the applicable rules forbidding ex- 
cessive back loading. 

This document was prepared under 
the direction and control of Xavier M. 
Vela, Administrator, Wage and Hour 
Division. The principal authors were 
James B. Leonard,’ Counsel for Legal 
Advice, and Thomas J. Allien, Attor- 
ney, Office of the Solicitor, and 
Sandra K. Bollhoefer, Wage-Hour An- 
alyst, Wage and Hour Division. They 
were assisted by staff from the Office 
of the Solicitor and the Wage and 
Hour Division. 

Accordingly, it is proposed to amend 
§ 860.120 of Title 29, Code of Federal 
Regulations, as follows: 


§ 860.120 Costs and benefits 
ployee benefit plans. 


(a) General. Section 4(f}(2) of the 
Act provides that it is not unlawful for 
an employer, employment agency, or 
labor organization “to observe the 
terms of * * * any bona fide employee 
benefit plan such as a retirement, pen- 
sion, or insurance plan, which is not a 
subterfuge to evade the purposes of 
this Act, except that no such employee 
benefit plan shall excuse the failure to 
hire any individual, and no such * * * 
employee benefit plan shall require or 
permit the involuntary retirement of 
any individual specified by section 
12(a) of this Act because of the age of 
such individual.” The legislative histo- 
ry of this provision indicates that its 
purpose is to permit age-based reduc- 
tions in employee benefit plans where 
such reductions are justified by signifi- 
cant cost considerations. Accordingly, 
section 4(f)(2) does not apply to time- 
off with pay plans, such as paid vaca- 


under em- 


tions and paid sick leave. Where em- 
ployee benefit plans do meet the crite- 
ria in section 4(f)(2), benefit levels for 
older workers may be reduced to the 
extent necessary to achieve approxi- 
mate equivalency in cost for older and 
younger workers. A benefit plan will 
be considered in compliance with the 
statute where the actual amount of 
payment made, or cost incurred, in 
behalf of an older worker is equal to 
that made or incurred in behalf of a 
younger worker, even though the 
older worker may thereby receive a 
lesser amount of benefits or insurance 
coverage. Since section 4(f)(2) is an ex- 
ception from the general nondiscrimi- 
nation provisions of the Act, the 
burden is on the one seeking to invoke 
the exception that: every element has 
been clearly and unmistakably met. 
The exception must be narrowly con- 
strued. The following sections explain 
three key elements of the exception: 
(1) What a “bona fide employee bene- 
fit plan” is; (2) what it means to “‘ob- 
serve the terms” of such a plan; and 
(3) what kind of plan, or plan provi- 
sion, would be considered “a subter- 
fuge to evade the purposes of [the] 
Act.” There is also a discussion of the 
application of the general ruies gov- 
erning all plans with respect to specif- 
ic kinds of employee benefit plans. For 
a discussion of the provisions in sec- 
tion 4({2) forbidding the failure to 
hire any individual or the involuntary 
retirement of any individual, see 
§ 860.110 of this chapter. . 
(ob) “Bona fide employee benefit 
plan.” Section 4(f)(2) applies only to 
bona fide employee benefit plans. A 
plan is considered ‘“‘bona fide” if its 
terms (including cessation of contribu- 
tions or accruals in the case of retire- 
ment income plans) have been accu- 
rately described in writing to all em- 
plovees and if it actually provides the 
benefits in accordance with the terms 
of the plan. Notifying employees 
promptiy of the provisions and 
changes in an employee benefit plan is 
essential if they are to know how the 
plan aifects them. For these purposes, 
it would he sufficient under the ADEA 
for employers to follow the disclosure 
requirements of ERISA and the regu- 
lations thereunder. The plan must ac- 
tually provide the benefits its provi- 
sions describe, since otherwise the no- 
tification of the provisions to employ- 
ees is misleading and inaccurate. An 
“employee benefit plan” is a plan, 
such as a retirement, pension, or insur- 
ance plan, which provides employees 
with what are frequently referred to 
as “fringe benefits.” The term does 
not refer to wages or salary in cash; 
neither section 4(f)(2) nor any other 
section of the Act excuses the pay- 
ment of lower wages or salary to older 
employees on account of age. Whether 
or not any particular employee benefit 
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plan may lawfully provide lower bene- 
fits to older employees on account of 
age depends on whether ali of the ele- 
ments of the exception have been met. 

(c) “To observe the terms” of a plan. 
In order for a bona fide employee 
benefit plan which provides lower 
benefits to older employees on account 
of age to be within the section 4(f)(2) 
exception, the lower benefits must be 
provided in ‘‘observiance of] the terms 
of” the plan. As this statutory text 
makes clear, the section 4(f)(2) excep- 
tion is limited to ciherwise discrimina- 
tory actions which are actually pre- 
scribed by the terms of a bona fide em- 
ployee benefit plan. Where the em- 
ployer, employment agency, or labor 
organization is not required by the ex- 
press provisions of the pian to provide 
lesser benefits to older workers, sec- 
tion 4(f)(2) does not apply. Important 
purposes are served by this require- 
ment. Where a discriminatory policy is 
an express term of a benefit plan, em- 
ployees presumably have some oppor- 
tunity to know of the pclicy and to 
plan (or protest) accordingly. More- 
over, the requirement that the dis- 
crimination actually be prescribed by a 
plan assures that the particular plan 
provision will be equally applied to all 
employees of the same age. Where 2 
discriminatory provision is an optional 
term of the plan, it permits individual, 
discretionary acts of discrimination, 
which do not fall within the section 
4(f)(2) exception. 

(d) “Subterfuge.” In order for a bona 
fide employee benefit plan wi:ich pre- 
scribes lower benefits for cider em- 
ployees on account of age to be within 
the section 4(f)(2) exception, it must 
not be ‘‘a subterftige to evade the pur- 
poses of [the] Aci.’ In determining 
whether a plan or plan provision is a 
subterfuge, it is irrelevant whether or 
not the plan or provision became ef- 
fective before the original enactment 
of the ADEA or before the 1978 
amendments. In general, a plan or 
plan provision which prescribes lower 
benefits for older employees on ac- 
count of age is not a “subterfuge” 
within the meaning of section 4(f)(2), 
provided that the iower level of bene- 
fits is justified by age-related cost con- 
siderations. (The only exception to 
this general rule is with respect to cer- 
tain retirement plans. See paragraph 
(f)(4) below.) There are certain other 
requirements that must be met in 
order for a plan not to be a subterfuge. 
These requirements are set forth 
below. 

(1) Cost data—General. Cost data 
used in justification of a benefit plan 
‘which provides lower benefits to older 
employees on account of age must be 
valid and reasonable. This standard is 
met where an employer has cost data 
which show the actual cost to him of 
providing the particular benefit in 
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question. Where such data do not 
exist or where the data exists but are 
based on a universe of employees tvo 
small to be statistically significant, the 
standard is met by reliance on reason- 
able actuarial data on benefit costs for 
similarly situated employees. 

(2) Cost data—Individual benefit 
basis. Cost comparisons and adiust- 
ments under section 4({)(2) must be 
made on a benefit-by-benefit basis. 
Thus, hizher health insurance costs 
for older employees could justify a de- 
crease in health insurance coverage 
but could not justify a decrease in any 
other benefit. 

(3) Cost data—Annual basis. Cost 
comparisons and adjustments under 
section 4(£)(2) must be made on a year- 
by-year basis. Thus,.a plan may not 
reduce a benefit respecting employees 
of a particular age if the cost per em- 
ployee of the reduced benefit would be 
less than the cost incurred to provide 
the unreduced benefit to employees of 
any younger age. For example, where 
an employer chooses to provide unre- 
duced life insurance benefits until age 
65 and where the cost to the employer 
of the unmreduced benefits is greatest 
for employees age 64, benefits for em- 
picyees age 65 may be reduced cnly to 
the extent necessary to achieve ap- 
proximate equivalency in cost for the 
employees age 65 and the employees 
age 64. 

(4) Mandatory reductions in take- 
home pay. Any employee benefit plan 
which, on the basis of age, requires an 
individual specified in section 12<a) of 
the Act to make greater contributions 
than any younger employee in support 
of an employee benefit plan in order 
to receive the same level of benefits as 
the’ younger employee is a subterfuge 
to evade the pruposes of the Act. How- 
ever, it is not a subterfuge to give an 
older emoloyee the option, as an indi- 
vidual, to make the additional contri- 
bution necessary to receive the same 
level of benefits as younger employees 
(provided that the contemplated re- 
ducticns in benefits is otherwise justi- 
fied by section 4(f)(2)). 

(5) Forfeiture clauses. Clauses in em- 
ployee benefit plans which state that 
litigation or participation in any 
manner in a formal proceeding by an 
employee will result in the forfeiturte 
of his rights are unlawful insofar as 
they may be applied to those who seek 
redress under the Act. This is by 
reason of section 4(d) which provides 
that it is unlawful for an employer, 
employment agency, or labor organiza- 
tion to discriminate against any indi- 
vidual because stich individual “has 
made a charge, testified, assisted, or 
participated in any manner in an in- 
vestigation, proceeding, or litigation 
under this Act.” 

(6) Refusal to hire clauses. Any pro- 
vision of an employee benefit plan 
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which requires or permits the refusal 
to hire an individual specified in sec- 
tion 12(a) of the Act on the basis of 
age is a subterfuge to evade the pur- 
poses of the Act, regardless of the 
costs of providing the benefits speci-" 
fied in the plan. 

(7) Involuntary retirement clauses. 
Any provisions of an employee benefit 
plan which requires or permits the in- 
voluntary retirement of any individual 
specified in section 12(a) of the Act on 
the basis of age is a subterfuge to 
evade the purpose of the Act, regard- 
less of the costs of providing the bene- 
fits specified in the pian. (See also 
§ 860.110, on involuntary retirement.) 

(e) Employee benefits provided by 
the Government. An employee benefit 
plan does not violate the Act by per- 
mitting certain benefits to be provided 
by the Government, even though the 
availability of those benefits may be 
based on age. For example, an employ- 
ee health benefit plan does not violate 
the Act by permitting certain health 
benefits to be paid for by medicare 
rather than by the plan. However, the 
availability of benefits from the Gov- 
ernment will not justify a benefit re- 
duction in an employer-provided pian 
if the result is that, taking the em- 
ployer-provided and Government-pro- 
vided benefits together, an older em- 
ployee is entitled to a lesser benefit of 
any type that a similarly situated 
younger employee. For example, the 
availability of certain benefits to an 

Ider employee under medicare will 
not justify a plan which denies an 
older empioyee a benefit which is pro- 
vided to younger employees and is not 
provided to the older employee by 
medicare. In other words, overall 
medical benefits (including medicare) 
for employees 65 to 70 must be no less 
than the lowest level of medical bene- 
fits for employees under 65. 

(f) Application of section 5(/)(2) to 
selected employee benefit plans. Four 
of the most common types of empiloy- 
ee benefit plans are life insurance, 
health insurance, long-term disability, 
and retirement benefits. 

(1) Life insurance. It is not uncom- 
mon for life insurance coverage to 
remain constant until a specified age, 
frequently 65, and then be reduced. 
This practice will not violate the Act 
(even if reductions start before age 
65), provided that the reduction in any 
1 year for an employee of a particular 
age is no greater than is justified by 
the increased cost of coverage for that 
year. In the case of employees be- 
tween ages 65 and 70, standard actuar- 
ial tables justify about an 8 percent 
yearly reduction in coverage in any 1 
year, and the Department would not 
assert a violation where the reduction 
is no greater than this amount. Ii 
should be noted, however, that expul- 
sion from a life insurance plan, on the 


FEDERAL REGISTER, VOL. 43, NO. 185—FRIDAY, SEPTEMBER 22, 1978 





43270 


basis of age, would never be justified. 
It is not unlawful for life insurance 
coverage to cease at age 70 or upon 
separation from service, whichever 
occurs first. 


(2) Health insurance. The great vari-. 


ety of health insurance plans makes it 
difficult to offer a general guideline as 
to what reductions might be justified 
by increased costs. Reductions may 
not be concentrated on certain items 
so as to make coverage less attractive 
to older workers. As a result of the 
savings to employers when benefits 
are available through medicare, reduc- 
tions in total health benefits for em- 
ployees age 65 to 70 will not be justi- 
fied. As in the case of life insurance, 
exclusion from a health insurance 
plan, on the basis of age would never 
be justified. It is not unlawful for 
health insurance coverage to cease at 
age 70 or upon separation from serv- 
ice, whichever occurs first. 

(3) Long-term disability. Reductions 
in the level of benefits on the basis of 
age are permissible only where justifi- 
able by age-related cost considerations 
as set forth elsewhere in this section. 
{This position would be supplemented 
by one of two alternative positions. 
The first alternative is: “However, the 
cutting-off of all long-term disability 
benefits on account of age’ before age 
70 is unlawful and not excused under 
section 4(f)(2).” The second alterna- 
tive is: “However, the cutting-off of all 
long-term disability benefits on ac- 
count of age before age 70 is unlawful 
and not excused uniess the following 
conditions are met: 
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{“G) With respect to disabilities 
which occur at age 60 or less: The ces- 
sation of benefit payments occurs no 
earlier than age 65. 

{“dii) With respect to disabilities 
which occur after age 60: The cessa- 
tion of benefit payments occurs no less 
than 5 years after the onset of the dis- 
ability (except that no payments need 
be made after age 70).’’} 

(4) Retirement plans. (i) Participa- 
tion. No employee hired prior to 
normal retirement age may be ex- 
cluded from a defined contribution 
plan.. With respect to defined benefit 
plans not subject to the Employee Re- 
tirement Income Security Act 
(ERISA), Pub. L. 93-406, 29 U.S.C. 
1001, 1003 (a) and (b), no employee 
hired at an age more than 5 years 
prior to normal retirement age may be 
excluded from such a plan unless the 
exclusion is justifiable on the basis of 
cost considerations as set forth else- 
where in this section. With respect to 
defined benefit plans subject to 
ERISA, such an exclusion would be 
unlawful. An employee hired at an age 
less than 5 years prior to normal re- 
tirement age may be excluded from a 
defined benefit plan, regardless of 
whether or not the plan is covered by 
ERISA. An employee hired after 
normal retirement age may be ex- 
cluded from a defined benefit plan or 
a defined contribution plan: 

(ii) Benefits. Except as provided in 
this paragraph, the benefits provided 
under a retirement plan must meet 
the requirements as set forth else- 
where in this section. 


(A) A defined contribution plan may 
provide for the cessation of employer 
contributions after the normal retire- 
ment age of any participant in the 
plan. However, this provision applies 
only with respect to plans which are 
not “supplemental.” Any defined con- 
tribution plan is deemed “supplemen- 
tal” if it is maintained by an employer 
in addition to a defined benefit plan. 
Where an employer has no defined 
benefit plan but two or more defined 
contributions plans, all but one of the 
defined contribution plans are “sup- 
plemental.” The one defined contribu- 
tion plan which is not supplemental 
could provide for the cessation of em- 
ployer contributions after normal re- 
tirement age. The employer can desig- 
nate which one of the defined contri- 
butions plans is not supplemental. 

(B) A defined benefit plan may fail 
to credit, for purposes of benefit ac- 
crual, service which occurs after an 
employee’s normal retirement age. 

(C) A defined benefit plan need not 
pay the actuarial equivalent of normal 
retirement benefits to an employee 
who retires after working beyond a 
plan’s normal retirement age. (A de- 
fined contribution plan would have to 
pay the balance in the individual ac- 
count.) 


Signed at Washington, D.C., on this 
19th day of September 19738. 


XAVIER M. VELA, 
Administrator, 
Wage and Hour Division. 


(FR Doe. 78-26680 Filed 9-20-78; 8:45 am] 
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